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llnitfii ^lutrs (Emirt itf Appeals 

Fob the Second Circuit. 


Corporation, 

Petitioner, 

The National Labor Relations Board, Region 2, 

Respondent. 

Petition from the Xationai Labor Relations Board. 

BRIEF FOR PETITIONER. 

Statement of Issues. 

1) Did tlie National Labor Relations Board err in fail¬ 
ing to apply an objective “impact” standard in connec¬ 
tion with misrepresentations made to employees prior 
to a Union election? 

2) Did the National Labor Relations Board err in fail¬ 
ing to find that the misrepresentations made in connec¬ 
tion with a 1 nion election were material misrepresenta¬ 
tions requiring that the election be set aside as a matter 
of law? 

Statement of the Case. 

This is a petition for review of the order of the Na¬ 
tional Labor Relations Board (hereinafter the “Board”) 
acting through Chairman Betty S. Murphy and Messrs. 
Howard Jenkins, Jr., and John A. Panello affirming 
the rulings, findings and conclusions of Administrative 
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I-aw Judge Morton 1). Friedman who ordered that Hen¬ 
derson Trumbull Supply Corporation (hereinafter .some¬ 
times “the Company") cease and desist from its refusal 
to bargain collectively with Teamsters Local 191 and re¬ 
jecting the Company’s claim of election irregularities. 
Henderson Trumbull Supply Corporation ami Teamsters 
Loral v.n, 220 XLRH No. 42 (September 11, l‘)7.*>). 

Prior proceedings. 

This ease originated from a Hoard order in /lender¬ 
'son Trumbull Supply Corporation ami 'Teamsters Loral 
ltn, 20. r > XLRB No. S. 83 L.R.H.M. 1000 (August 0, 
1973), granting summary judgment, without an eviden¬ 
tiary hearing, in favor of Teamsters Local !!>] on objec¬ 
tions raised by the Company with respect to pre-election 
conduct of the 1 nion and ordering the Company to cease 
and desist from refusing to bargain. A petition to re¬ 
view and set aside that order was taken to this Court. 
Henderson Trumbull Supply Corporation r. NLRB, 501 
F. 2d 1224 (2nd Cir. 1074). The Court of Appeals 
held that the evidence presented by the Company’s ob¬ 
jections raised substantial and material factual issues 
requiring an evidentiary hearing. The ease was re¬ 
manded for further proceedings consistent therewith. 
Henderson Trumbull Supply Corporation r. NLRB, su¬ 
pra, at page 1231. Pursuant to the remand. Administra¬ 
tive Law Judge Morton T). Friedman took evidence and 
rendered his “Decision on Remand” on March 20, 1075, 
which incorporated by reference the conclusions of law 
made by the Hoard in Henderson Trumbull Supply Cor¬ 
poration and Teamsters Local 191, 205 XLRH Xo. 8, 83 
L.R.R.M. 1000 (August 0, 1073). 
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This decision was affirmed by the Board in all re¬ 
spects. Henderson Trumbull Supply Corporation and 
Teamsters Local l'Jl, 220 NLRB No. 42 (Sept. 11. 1!>7.'>) 
( A-l ).* 


Statement of Facts. 

The recitation of facts in this Court’s prior opinion 
and by the Administrative Law Judge on remand are 
more than sufficient for the purposes of this petition. 
However, for ease of reference there are set forth lie- 
low those facts which are particularly relevant to the 
claims being made herein. For a more detailed exposi¬ 
tion reference is made to tin* records and briefs sub¬ 
mitted on tin* earlier petition. 2 

Two days prior to a vote by employees of the Com¬ 
pany on their representation rel non bv Local 11)1, the 
1 nion held a meeting presided over by Mr. Anthony 
Rossetti, the Union’s Business Agent (A-7). At that meet¬ 
ing Mr. Rossetti stated that the Company had made in 
excess of one million dollars ($1,000,000) (A-13). 

‘In both the initial determination of the Board and the De¬ 
cision on Remand official notice of the record was taken in 
cases numbered 2-CA-1279fi and 2-RC-15878. Case No. 2-CA- 
12"96 related to the claim by the National Labor Relations 
Board that the Company engaged in unfair labor practices. 
Case No. 2-RC-15878 related to the exceptions taken by the 
Company to the representation proceeding. A more detailed 
history may be found in the Administrative Law Judge’s de¬ 
cision set forth in the appendix which is referred to herein 
by the symbol (A- ). 

2 The docket number on the Company’s first petition is Case 
No. 73-2441. 
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I In* reaction of tin* employees was one of surprise* 
(A '•). Herald Catnldo, a track driver. t Iiout^lit lie must lie 
g'ettiny “screwed.*’ I’etcr (iarrick, also a truck driver and 
in attendance at the meeting, testified that tin* conversation 
concerned vayes and tin* probability of obtaining an in- 
<*iease (A ID). It was tit that time that tin* statement was 
made that the Company had made a million dollars (A-1D), 
which (Sarrick thought could provide a basis for tin increase 
in wages and benefits ( A -1 1 1 ). Mr. (iarrick was shocked 
at tin* amount ol money made by the Company but at the 
sunn* time ove rjoyed at tin* prospect of sharing in this 
wealth (AH). 112). 

Steve Atkins, anothei employee who attended tin* meet* 
iuy. indicated that prior to the arrival of the 1 tiion’s 
liusiness Ayent the iner. were attempting to fiyure out 
where the money would come from to provide the de¬ 
sired increase in benefits and wayes throuyh Cnion 
representation (A ll, 133). AVhen Mr. Rossetti arrived, 
he told tin* employees that Henderson Trumbull had made 
a million dollars (.\-1-». 111). After the million dollar 
tiyun* was thrown out, all in attendance “gasped" and 
lelt they were yetting tin* “shaft" from Henderson 
(A-1.14). Mr. Atkins justifiably concluded that if tin* 
Company were able to make that much money the em¬ 
ployees should be yiveil at least an equitable pay scale 
and accompanying benefits (A-134). Kveryone was angry 
when they heard tin* million dollar fiyure and no determi¬ 
nation was made as to the correctness u that fiyure until 
alter tin* election (A-13K). To Mr. Atkins it was a question 
ol neylect and exploitation, and he left the meeting under¬ 
standably upset with a Company that cared only for a few 
and not tor the employees who had expended their labor for 
the benefit of the Company (A -11,144). 


i 





Each of the foregoing employees testified that the mil¬ 
lion dollar figure did not change or affect their vote. 
They were going to vote for the Union in any event 
(A-185). The statement, however, was false. From the 
fiscal year figures that were available in .June of 1!)72, 
sales for the year ending March 31, 11)71, were in the 
amount of $S43,(>37; gross profit on such sales was in the 
amount of 02(50,371 and a net income, after taxes to the 
corporation was in the amount of $11,(>(!!) (A -12). The next 
year’s figures were slightly higher, dross sales were in 
the amount of $073,003 and the net income to the corpora¬ 
tion after taxes was in the amount of $1(>,S73 (A-12). By 
secret ballot on June 14, 1072, the employees approved 
representation by Local 1!M. Of the fifteen eligible voters 
in the unit, seven (7) voted for the Union, six ((>) voted 
against, and two (2) abstained (A-5). 

The Administrative Law Judge specifically found that 
the Union Business Agent was a person in a position 
to know tin* facts, that lie <lid in fact say that tin* 
Company “made” a million dollars, and that the Com¬ 
pany bad no opportunity to reply (A-13). lie went 
on to hold that the statement, while ambiguous, had no 
effect on the vote of those employees who testified, and 
for this reason concluded that the remand of this Court 
to determine the meaning of the word “made” was 
academic (A-13). 







POINT I . 1 


I In* Administrative Uw Judge erred in applying u 
subjective lest. 

The colloquial employee reaction to the million dol¬ 
lar statement is a far more eloquent statement of im¬ 
pact than anythin# that counsel might in good con¬ 
science include in this brief. See Levy, How to Handle 
an Appeal, $7.:?<;2 (P.L.I. 1908). Phrases such as we 
#ot “screwed and we were “shafted" are unequivocal 
in meaning. In the light of the ohv : ms effect of the mis¬ 
representation. it is difficult to understand how the Ad¬ 
ministrative Law Judge was able to conclude that the* 
Business Agent’s misrepresentation might reasonably be 
construed as having no impact upon the election. The 
short answer would appear to be that he avoided the 
obvious based upon a misunderstanding of the underly¬ 
ing legal principle. 

I he principle of law is dear enough. A material 
factual misrepresentation requires setting aside an elec¬ 
tion where it is determined that the statement might 
reasonably influence the employees voting in that elec¬ 
tion. Henderson Trumbull Snpplu Corporation r. NLHH, 

Ilie order of argument set forth below is an artificial 
division between errors made by the Administrative Law Judge 
in 1) applying a wholly incorrect legal test to determine the 
impact of the misrepresentation on the election, and 2) in 
failing to reach the ineluctable conclusion that the election should 
be set aside on the subordinate facts revealed by the testimony. 
In point of fact, the misapplication of the law with regard to 
the influence of the misrepresentation on the election probably 
led to his failure to apply the correct legal prim iples to the 
subordinate facts. As such, the claims of error are so inter¬ 
twined that they are not easily separated. Nevertheless, for 
ease of analysis, an attempt has been made to bifurcate the is¬ 
sues realizing that it is merely a conceptual division. 
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supra, nt page 1221). The tost is an objective one re¬ 
quiring tin* determination (1) tlmt the statement is a 
substantial departure from the truth and (2) that it 
might reasonably be expected to have an impact on the 
election. This is the Hoard’s own rule. Hollywood 
Ceramics Company, Inc., 140 NLRB 221, 51 L.H.R.M. 
1000 (1962). 

While the Administrative Law Judge recognized the 
rule, be did not apply it—presumably because he found 
as a fact that those employees who testified bad al¬ 
ready made up their minds to vote for the ITnion 
and that their decision would not be altered by the 
misrepresentation, lie wrote with respect to the mis¬ 
representation : 


“However, whether this had any impact on the 
employees is another, entirely different question. 
A close examination ol' the testimony as set forth 
heretofore in this decision shows that the only 
three employees produced by the Respondent to 
testify as to such impact were not influenced by 
the statement as to the possibility that the Re¬ 
spondent ‘made’ 1.3 million dollars. All three em¬ 
ployees, or rather, former employees, testified al¬ 
most uniformly to the affect that what Rossetti 
stated at that meeting on the night of June 12, 
1972, had no influence upon the way they voted 
in the election and that each had made up his 
mind prior thereto, and that what Rossetti stated 
had not caused any of them to change their re¬ 
spective minds’’ (A-14). 

That the employees were not persuaded to change their 
minds comes as no surprise. One is not likely to change 
his mind if his expectations are buttressed. Neverthe¬ 
less, the Administrative Law Judge concluded that the 
election should not be set aside as the statement had 
no impact in fact. 





Tin- question, however, is not whether these particular 
employees would lime changed their vote. Obviously, they 
would not. The (|iiestion is the influence which the mis. 
representation might reasonably have had on the conduct 
o! a fair election. Certainly, the laboratory conditions so 
of ti n referred to by the Courts need not be antiseptic. 
However, v hat is required is an atmosphere of free and 
informed choice based upon the truth. Xatioaal Labor 
Ifrlalion* Hoard r. Millard Mrfal Serrice ('enter, lac., 
4(1’ I'. *Jd 047 (1st Cir. 1!t7*t). I>y virtue of the misrepre¬ 
sentation made in the instant case, this was totally lacking. 

I he test suggested by the Court of Appeals in Header- 
■'oh Triunlnill is the same as that applied in other circuits. 
\\ liile subjective reaction to determine objective impact 
is admissible, the ultimate question of law must be 
whether the misrepresentation mi edit reasonably have 
tainted the election process to such an extent as to re¬ 
quire setting it aside. “In making such a determination 
both objective and subjective evidence should be con¬ 
sidered."' XLItH r. Shell)) nil 47 d F. iM 107!» (8th 
( ir. Idid). However, the ultimate issue is whether there 
was such interference with the exercise of free choice 
tint the election result might well have been affected. 

With this standard to follow it is difficult to understand 
tin* Hoards note in adopting the decision of the Admin¬ 
istrative Law Judge. 

W\ bile not briefed, the record is replete with evidentiary 
errors committed by the Administrative Law Judge. As it is 
supposed tlisit the genesis of these errors is in his misunderstand¬ 
ing of the underlying legal principle, the errors are not dealt 
with separately (see: A-35, ’**4, 139, 140,145, 151). 
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“In adopting the Administrative Law Judge’s 
Decision on Keimutd, we do so because we accept 
tin* court’s opinion as the law of this case and 
particularly as to the consideration of subjective 
reactions of employees to the statements in issue.” 

This, of course, was not the Court’s opinion nor was 
it tiie “law of this ease.” The remand specifically a>ked 
for a finding as to the interpretation of the phrase “made 
a million dollars." This was expressly ignored in favor 
of a finding that those employees who testified would 
not have changed their vote in any event. In making 
that finding the Administrative Law Judge applied an er¬ 
roneous test which, unfortunately, led him to an erroneous 
conclusion, lie misinterpreted (as did the Hoard) the 
first test suggested by this Court that “(a)mong the 
factors to he considered besides the materiality of tin* 
factual misrepresentation itself are (1) the influence 
that it inif/hl reasonahlp bare bad on the employees, * * *" 
(Italics supplied.) Henderson Trumbull Sup ph/ Corpnia - 
lion r. NLTtB, supra, at page 1229. 

Not only did the Administrative Law Judge apply an 
erroneous test hut be failed to realize that the gravity 
of any falsehood rn only he measured in terms of its 
truthful corollary. This, of course, is one reason for 
ulitizing an objective test. Tn terms of the subordinate 
facts presented by this case, one can only speculate what 
the reaction of the employees might have been had they 
been told the truth, i. e., that the corporation made eleven 
thousand six hundred and sixty-nine dollars ($11,009) 
rather than one million dollars ($1,000,000). Certainly, it 




/ • • 
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was a matter of concern to Mr. Atkins. 5 He, and ap¬ 
parently others, were aware that the desired improvement 
in wages and benefits must lie paid for by someone. Had 
the employees been told the true financial picture, they 
might weil have changed their minds. Utilizing the objec¬ 
tive test, it is clear from the testimony of the employees 
that the statement provoked an impact which can only he 
construed as one that might reasonably have had an in¬ 
fluence upon the employees attending the meeting. 

The practical consequences of the Administrative Law 
Judge’s application of a specific impact test had the 

Tin* transcript of the testimony of Mr. Atkins reveals the 
following (A-133): 

“Q. <’an you tell us what exchanges took place after his 
arrival ? 

“By that I mean questions asked and answers given or 
discussions. A. Well, in the meeting before Tony arrived 
we had been like 1 said, trying to figure out where the 
money would come from, where such and such benefits 
would come from, from Henderson Trumbull or whether 
they would he from the union or what. 

“So, we had gotten to the point where we .just had no 
answers. 

“We just, you know, we couldn’t figure out where all 
the benefits would come from and somehow a million dol¬ 
lars was tossed into the air and it just— 

“Q. Tell us what you recall about that. 

* * * 

“A. After the million doll r s was thrown out, everyone 
was—everyone gasped and smd, wait a minute, a million 
dollars ? 

“That’s •> lot of money to be talking about and it was 
still the period of time when we were all feeling that we 
were getting the shaft from Henderson because if they had 
been able to make that much money we figured that they 
should he able to give us at least—well, an equitable pay 
scale and a few benefits.” 
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anomalous result of completely ignoring the truth. Such 
a standard would encourage rather than discourage mis¬ 
representations by both Company and Union officials 
alike. Under the Board’s test, the misrepresentation may 
he simply rationalized by a showing that the employee 
had previously made up his mind “yea” or “nay.” 8 Such 
a concept is diametrically opposed to the process of a 
fair election. 


POINT II. 

The misrepresentation made requires that the election 
he set aside as a matter of law. 

In Henderson Tnnnhnll Supply Corporation r. XLltB, 
501 F. 2d 1224 (2nd Cir. 1074), the Company, in its brief, 
attempted to persuade this Court that the misrepresen¬ 
tation concerning the Company’s profits was of such 
magnitude that it could set aside the election as a mat¬ 
ter of law. Citing: XLltB r. Millard Metal Service Cen¬ 
ter, Inc., 472 F. 2d 047 (1st Cir. 1D7M); Walled Lake. 
Door Co. v. XLJUL 472 F. 2d 1010 (5th Cir. 107:1): XL Mi 
v. Southern Foods, Inc., 424 F. 2d 717 (5th Cir. 1070); 
and XLltB r. Bata Shoe ('onipany, ”77 F. 2d 821 (4th 
Cir. 1007). Faoh of these cases stands for the proposi- 

'In this regard, a reasonable characterization of the testi¬ 
mony is that two of the employees might well have changed their 
minds but for the misrepresentation (A-186). This throws 
considerable doubt on the conclusion of the Administrative Law 
Judge. At least two of the employees made their decision after 
the misrepresentation. 


L 
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tion that where the four-prong test 7 is met there is a per 
se violation of the laboratory conditions requiring the 
election to be set aside. 

The Court rejected this invitation on the basis that it 
was not in a position to determine the meaning ascribed 
to the misrepresentation absent a hearing. It wrote at 
page 12.‘iU: 

“In sum, we hold that the evidence in this case 
as to the misrepresentation of the Company’s 
profits raised a ‘substantial and material factual 
issue’ as to the employees’ exercise of a free choice. 
It supports the charge that a person apparently in 
a position to know the facts had misrepresented a 
material fact (i. e., the amount of money avail¬ 
able for increase in employees' wages and benefits) 
in a manner and at a time which deprived the 
Company of an opportunity to respond. This 
claim, together with the written statements ob¬ 
tained by the Regional Director himself, priina 
facie warranted setting aside the election which the 
Vnion won by only one vote. NLRB r. ltatu Shoe 
Co., 377 F. 2d S21 (4th Cir. I!)ti7), cert, denied 
380 IT. S. 014 (10<>8). Where, as here, an elec¬ 
tion is extremely close, even minor misconduct 
cannot be summarily excused on the ground that it 
could not have influenced the election. See NLRB 
v. Shelly Oil Co., 473 F. 2d 107b, 1085 (8th Cir. 
1073); NLRB r. Gooch Ruckiiiy Co., 457 F. 2d 301, 
302 (5th Cir. 1072). In this case, absent a hear¬ 
ing there was no justification for the Regional Di¬ 
rector or the Board to assume that the employees 

: In NLRB v. Southern Booth, Inc., the test suggested was as 
follows: 1) whether there had been a misrepresentation of ma¬ 
terial fact which 2) the declarant was in a position to know, to 
which 3) the opposite party had no opportunity to reply, and 4) 
which the employees could not evaluate from their independent 
knowledge. 
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must have interpreted tiie alleged statement by 
Rossetti as a reference to ‘gross’ revenue or as all 
uninformed guess. Indeed the reasonably prob¬ 
able interpretations were precisely the opposite.” 

As is noted above, the hearing was not altogether help¬ 
ful in determining the question posed by the f’ourt of 
Appeals. Nevertheless, in discussing Rossetti's statement, 
the Administrative Law Judge found that the word 
‘•'made' might have been somewhat ambiguous” (A-14), 
but that at least Atkins knew it did not mean profit 
(A - L >), and that Atkins later explained to Cataldo and 
(larrick that the amount was not profit but a figure 
before the deduction of operating expenses and other 
costs, lie wrote: 

“Thus, I find and conclude that from the tes¬ 
timony of the employees, Rossetti did make a state¬ 
ment to the eftect that the Respondent ‘made’ 
somewhere in the neighborhood of 1 million dollars 
(luring the preceding year. However, I further 
fmd that at least with regard to tin* employees 
who testified at the hearing herein and at least one 
other employee the word ‘made’ did not mean 
‘profit' after Atkins’ explanation to them” (A-lb). 

He then concluded that there had been no impact as the 
employees who testified would not have changed their 
vote, and the meaning attributed to the statement was 
irrelevant. 8 

h < )no can only speculate why the Administrative Law Judge 
felt obliged to find that there had been no impact on the em¬ 
ployees if there had been no misrepresentation. The short answer 
would appear to be that he must have determined, as the facts 
show, that the million dollar statement was a material misrepre¬ 
sentation. 


V, 
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I lio transcript reveals an entirely different meaning 
to the statement than that found by the Administrative 
Law .Judge. Hr. Atkins testified that lie personally 
questioned Itossotti about tin* million dollars and “(h)e 
definitely made the point that it was before taxes and be¬ 
fore tin- profit was taken out. In other words, it was 
the gross profit of Henderson Trumbull for 1971” (A-136). 
"It was never resolved as to vvliat was right, wrong or 
what the amount was until after the election * * *” 
(A-l.’JS), “and it was from that point on that the em¬ 
ployees wanted to screw Henderson Trumbull” (A-139). 
Shortly after the meeting Atkins explained to (larriek 
and ( ataldo that the million dollar figure was before 
taxes (A-1S4). Both decided to stick to their decision 
to vote for the l nion (A-lSb). As such, this Court's 
prediction that tin* statement was probably interpreted as 
being “profit rather than “sales" was entirely correct. 
Based upon H.e undisputed testimony that gross profit 
was $_’(>( ),.!71 , tin representation was approximately a 
million dollar:- off the mark. 

In the eases cited above, the misrepresentation held 
to be sufficient to set aside the election was considerably 
less outrageous than the statement before this Court. 
In A Ijh /» i. Millard Metal S (’ r r ice ('cuter, Inc,, supra, 
the misrepresentation was contained in a letter com¬ 
paring wage rates of similar unionized plants to those 
at Millard Metal. Although the letter was accurate, the 
t ourt noted that it gave a distorted picture as the rates 
would apply to only a few of the employee's at the com¬ 
pany plant. The election was set aside as a' matter of 
law. 

Comparatively, Walled Lake Door Co. v. NLIIB, sn- 
pta, presented a similarly loss offensive misrepresenta¬ 
tion. Phe 1 nion stated that four plants in the Town of 
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Waliod Lake wore represented by unions suggesting to 
the employee that they should also he represented hy a 
union. The representation was false and the Court set 
aside the election on the basis that the misrepresentation 
constituted an interference with the employee’s free choice. 
A/,/?/? v. Southern Foods, Inc., supra, involved a misrep¬ 
resentation, by a union representing employees at a com¬ 
petitor plant, that the competitor had offered more in 
negotiations by way of wages and benefits than were paid 
by Southern hoods. The Court denied enforcement of the 
Hoard’s order. So also in NLItB r. Cactus Drilling ('orp., 
455 F. 2d 871 (5th Cir. 1072), cited by this Court in 
Henderson, the Court set aside an election in which 
the union represented that all drilling companies for 
whom some of the employees of Cactus also worked, 
would have to roll back wages if the union was not 
elected to represent them. On this basis, the election 
was set aside. 

Surely if a wage distortion of 42 cents an hour, as 
found in Millard , constituted a sufficient misrepresenta¬ 
tion to set aside an election, a misrepresentation of ap¬ 
proximately a million dollars in connection with profits 
must fall within that same category. 

Since this Court’s decision in July of 1074, a number 
of other cases have come down from other Courts of 
Appeals dealing with analogous problems. In Aircraft 
Raid-o Carp. v. NLIW, F. 2d , 80 LfRRM 20(10 
(Jrd Cir. 1075), the Third Circuit was faced with cam¬ 
paign literature which misrepresented sales and profits 
of a division of Cessna Aircraft Company. The Court 
wrote: 


“Courts of appeals in several circuits have held 
that misinformation about company profits can be 
material, since the extent to which employees share 




1 airly in tin* results of their labors is of great in¬ 
terest to them. .I ryus Ojitics r. Xational Labor 
/Il lations Loan/, a 1 o' F. 2d 232, Si! I.RRM 22SD (Xo. 
74-lS(!(t, (itli Cir. May 5, 1075); Henderson Trum¬ 
bull Supply Corporation r. Xational Labor 1Illa¬ 
tions Hoard , 501 1'. 2d 1 l 24, S<> I.RRM 3121 (2nd 
Cir. 1274): Xational Labor /{elutions Hoard v. (I. 
A’. Turner Associates, 47>7 F. 2d 4S4, 72 LRRM 
2222 (2th Cir. 1272). In Tyler Pipe d Foundry 
Company r. Xational Labor /{elutions Hoard, 40(5 
F. 2d 1272. 70 LRRM 2732 (oth Cir. 12(12). the 
union allegedly misstated tin* company earnings. 
Although the Board determined that employees 
would not have boon affected, the court on review 
said: 

“‘\\e cannot accept the Board's complacenev * * * 

“‘I I In a case where election propaganda is chal¬ 
lenged by a party to the election, the ultimate ques¬ 
tion bet ore the Board is whether the propayunda 
has towered the standards to the point where it 'nay 
be said that tin uninhibited desires of the employees 
cannot be dch rmined from the election. Those 
influences, regardless of their truth or falsity, which 
make impossible an impartial test, are grounds 
for invalidation of an election.’ 40(1 F. 2d at 1275 
(italics in original).’’ 

I he ( »>n rt concluded that as 1 ) the balloting was so close 
and 2) tin misrepresentation met the material standard, 
the election should be set aside. 

So also in XLitH v. Mr. Fine, Inc., F. 2d , 80 
l.KK’M 2124 (oth Cir. 12*7>). the Fifth Circuit was pre¬ 
sented with a misrepresentation concerning minimum 
wages which the Regional Director concluded, without 
hearing, was not a misrepresentation. In ordering that 
the Company have the right to a hearing, the Court noted 
that where a false or misleading statement had the effect 
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of interfering with a free choice of bargaining representa¬ 
tives, the issue becomes one of law and a question for the 
Court. The Court continued: 

“Purportedly authoritative and truthful assertions 
concerning wages and pensions of the character of 
those made in this case are not mere prattle; they 
are the stuff of life for Pnions and members, the 
selfsame subjects concerning which men organize 
and elect their representatives to bargain.’’ 

Again, ImI" rescent Constant Can• ('niter v. NLIiP, 

V. 2d . SS I.K’K.M (Sth Cir. l!)7. r >), the Eighth Circuit 
was faced with a misrepresentation pertaining to the Com¬ 
pany's profit position and the assertion that it could 
pay higher wages. In that case the Company, using the 
Hollifwond Ceramics standard challenged the conclusion of 
the Hoard based upon the evidence in the record. The 
Court wrote: 

“However, a point may be reached where the pre¬ 
election propagandizing has created an atmosphere 
rendering the free choice of a bargaining agent 
by the employees highly improbable. In such event 
the election must be invalidated. Here it is con¬ 
ceded that the Cnion organizer made misstatements 
of fact. They pertained to wages, ‘the stuff of life 
for I 'ninns and members, the selfsame subjects con¬ 
cerning which men organize and elect their repre¬ 
sentatives to bargain.’ In this situation, where the 
vigorously contested ability of the Company to pay 
higher wages assumed primary importance in the 
pre-election campaigning, the misrepresentation 
found to have been made cannot be regarded as 
other than material.” 

It is suggested that on the record below and the de¬ 
cisions both before and after this Court’s opinion in the 
first Henderson case, that the election should now be set 
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aside as a matter of law. 1’rofit:-, the great expectation 
of higher wages. were misrepresented hy approximately a 
million dollars: the statement admittedly came from one 
in a position to know the truth; the Company could not 
reply: and the employees could not evaluate. The sub¬ 
ordinate facts leave no douht that the misrepresentation 
m aht reasonably have influenced the employees and did, 
in fact, influence the employees. The Administrative Law 
Judge's finding to the contrary is unsupported by the 
subordinate facts and is based upon a completely er¬ 
roneous interpretation of the applicable law. 

In sum, the election, won “by the least possible whisker,” 
was not conducted in an atmosphere of informed choice 
based upon the truth but upon calculated falsehoods in¬ 
vidious to the election process. See: XLHH v. Gooch 
I’arhinrf < <>., 4b7 F. lid ”(il (nth Cir. IDTll). 

Conclusion. 

For the foregoing reasons, it is respectfully requested 
that the matter be remanded to the Board with direction 
that the election he set aside. 

THE PETITIONER, 

By Dwight F. F.wton and Dion W. Moore, 
Pullman, Com ley, Bradley & Reeves, 
Sbb Main Street, 
Bridgeport, Connecticut 0fK>04 
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